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Article 319 of the Federal Civil Procedure Law in Dubai stipulates that the judge of execution
may issue an order, upon a request submitted by the convicted person, to imprison the debtor
if he refuses to execute any executive bond unless it is proven that he is unable to pay.

Article 319 specifies exceptional cases in which the debtor cannot claim an inability to pay.
For instance, the debtor's claim is deemed inadmissible if they smuggle or conceal their
property with the intention to harm the creditor. In such cases, the creditor must furnish the
necessary evidence to substantiate this situation. Furthermore, the debtor cannot claim
insolvency in instances involving debt installments, nor if they are among those who
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guaranteed payment for the original debtor before the court or the execution judge unless
the debtor provides evidence demonstrating a change in circumstances and its impact on
their ability to reimburse.

Based on this premise, the legislator's intention in adopting this provision is to empower the
creditor, whether holding a commercial or civil debt, with an executive bond supporting the
debt. This allows them to promptly approach the head of the Execution Department when
the debtor fails to fulfill their obligations, prompting the issuance of an order for the debtor's
imprisonment. Upon closer examination of this article, it becomes apparent that the legislator
permits the creditor to seek the debtor's imprisonment immediately upon the condition of
non-performance being met. This places the burden of proof on the debtor, who must
demonstrate their failure to comply with their obligations. The debtor can only evade liability
by proving their inability to pay.

The debtor cannot claim an inability to pay if they intentionally smuggle or conceal their
property to harm the creditor if the debt consists of one or more installments assigned to the
debtor, or if the debtor is among those who provided a guarantee for the original debtor's
payment before the court or the execution judge. However, the debtor may prove new
circumstances that have affected their solvency, rendering them unable to fulfill the
installments or the guaranteed amount, or any part thereof, after the determination of these
obligations or after providing the guarantee.

The decision of the General Assembly of the Court of Cassation in Dubai No. 4/2023,
prompted by the request of the Court of Cassation President concerning the application of
Article 319 of the Federal Civil Procedure Law regarding the imprisonment of the debtor and
the issuance of arrest warrants, signifies a novel approach. This direction aligns with the text
of the aforementioned article, which places the burden of proof on the debtor, as previously
stated, shifting it against the creditor. In the essence of this decision, the General Assembly
of the Esteemed Court of Cassation, guided by its issued principles, deemed that "the
prescribed principle in Islamic Sharia - one of the sources of legislation in Dubai - stipulates
that insolvency is the default condition, and solvency is the exception. The burden of proof
thus lies with the claimant to establish solvency, should the debtor claim insolvency.
Consequently, the creditor must substantiate their claim to avoid imprisonment."

In this regard, and to delineate the disparity between the two approaches:

— Inaccordance with the initial procedure outlined by the UAE legislator, when the creditor
possessing the executive bond finds that the debtor fails to fulfill their obligations, they
may approach the Execution Department to request the debtor's imprisonment. Under
this initial approach, the execution judge would issue an order for the debtor's
imprisonment unless the debtor can demonstrate their inability to pay, i.e., they are in a
state of insolvency, subject to the provisions of the second paragraph of Article 319, which
stipulates the scenarios in which the debtor may not claim an inability to pay.
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— The alternative approach adopted by the General Assembly of the Court of Cassation in
Dubai focuses on the creditor's burden to prove that their debtor is solvent or that one of
the conditions outlined in the second paragraph is applicable. This approach, however,
diverges from the explicitness of the legislative text.

Accordingly, it is evident that the creditor not only faces the consequences of the debtor's
failure to fulfill their obligations but also bears the burden of proof. This imposes additional
time and costs on the creditor and has implications for the future of financial transactions,
whether commercial or civil. How can the creditor extend credit when lacking confidence in
the fate of that credit, particularly in terms of recovery following the debtor's breach? To
recover it due to the debtor's default, the creditor must establish the debtor's insolvency,
which disrupts commercial relations that typically require prompt resolution. Delays in debt
repayment exacerbate these challenges. For instance, in a financial contract between a
company and a supplier, the company must provide evidence of the supplier's insolvency to
justify compensation claims if the supplier fails to meet its obligations. Similarly, in the case
of bank loans, if the borrower defaults on installments, the bank must furnish documents and
data demonstrating the borrower's incapacity to meet financial obligations. This process
involves navigating banking secrecy laws, potential privacy rights violations, and strained
relationships between parties.

By extension, considering all the abovementioned principles, the creditor must take
precautionary measures to safeguard their rights and prevent being ensnared by this
decision. The creditor can mitigate potential risks by clearly documenting contracts, analyzing
the debt structure, and establishing mechanisms for regularly evaluating the debtor's ability
to pay. Furthermore, the creditor should pursue collateral legal support to safeguard and
uphold their rights in the event of debtor non-compliance. These precautionary measures
serve to bolster the efficacy of legal procedures and mitigate the potential adverse impacts
of the decision made.

In light of this, we propose that loan contracts incorporate explicit clauses delineating
repayment terms and anticipated financial returns. This ensures that the creditor is fully
informed before committing to any obligations and acknowledges the potential
consequences of the debtor's default and the burden of proof, adhering to what is known as
the risk determination theory. This approach involves conducting an economic feasibility
assessment of the funded project and evaluating the strength and credibility of the debtor's
commitment.

Additionally, it may be advantageous to include clauses in the contract stipulating financial
compensation or penalties in the event of the debtor's late payment of outstanding debts.
Such provisions can mitigate or prevent the creditor from incurring significant losses.
Moreover, devising preemptive response plans to address potential non-payment scenarios
in advance can help minimize potential economic ramifications.
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Finally, requiring the debtor to provide collateral or personal guarantees for the debt adds an
extra layer of security for the creditor.

In conclusion, this legal system represents a shift in the legal dynamics between creditors and
debtors. Creditors should contemplate strategies to enhance risk management and bolster
confidence in financial operations, particularly in light of the decision of the General Assembly
of the Court of Cassation No. 4/2023.
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